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exemption from any of the provisions 
of the Act (except 2(a)(1)(B)) for other 
arrangements or facilities, on such 
terms and conditions as the Commis-
sion deems appropriate, including but 
not limited thereto, the applicability 
of other regulatory regimes. 

PART 36—EXEMPT MARKETS 

Sec. 
36.1 Scope. 
36.2 Exempt boards of trade. 
36.3 Exempt commercial markets. 

AUTHORITY: 7 U.S.C. 2, 5, 6, 6c, and 12a, as 
amended by the Commodity Futures Mod-
ernization Act of 2000, Appendix E of Pub. L. 
106–554, 114 Stat. 2763 (2000). 

SOURCE: 66 FR 42270, Aug. 10, 2001, unless 
otherwise noted. 

§ 36.1 Scope. 
The provisions of this part apply to 

any board of trade or electronic trad-
ing facility eligible for exemption 
under sections 5d and 2(h)(3) through 
(5) of the Act, respectively. 

§ 36.2 Exempt boards of trade. 
(a) Eligible commodities. Commodities 

eligible under section 5d(b)(1) of the 
Act to be traded by an exempt board of 
trade are: 

(1) Commodities having— 
(i) A nearly inexhaustible deliverable 

supply; 
(ii) A deliverable supply that is suffi-

ciently large, and a cash market suffi-
ciently liquid, to render any contract 
traded on the commodity highly un-
likely to be susceptible to the threat of 
manipulation; or 

(iii)No cash market. 
(2) The commodities that meet the 

criteria of paragraph (a)(1) of this sec-
tion are: 

(i) The commodities defined in sec-
tion 1a(13) of the Act as ‘‘excluded com-
modities’’ (other than a security, in-
cluding any group or index thereof or 
any interest in, or based on the value 
of, any security or group or index of se-
curities); and 

(ii) Such other commodity or com-
modities as the Commission may deter-
mine by rule, regulation or order. 

(b) Notification. Boards of trade oper-
ating under Section 5d of the Act as ex-
empt boards of trade shall so notify the 

Commission. This notification shall be 
filed with the Secretary of the Com-
mission at its Washington, DC head-
quarters, in electronic form, shall be 
labeled as ‘‘Notification of Operation 
as an Exempt Board of Trade,’’ and 
shall include: 

(1) The name and address of the ex-
empt board of trade; and 

(2) The name and telephone number 
of a contact person. 

(c) Additional requirements. (1) Prohib-
ited representation. A board of trade no-
tifying the Commission that it meets 
the criteria of Section 5d of the Act 
and elects to operate as an exempt 
board of trade shall not represent to 
any person that it is registered with, 
designated, recognized, licensed or ap-
proved by the Commission. 

(2) Market data dissemination. (i) Cri-
teria for price discovery determination. 
An exempt board of trade operating a 
market in reliance on the exemption in 
Section 5d of the Act performs a sig-
nificant price discovery function for 
transactions in the cash market for a 
commodity underlying any agreement, 
contract, or transaction executed or 
traded on the facility when: 

(A) Cash market bids, offers or trans-
actions are directly based on, or quoted 
at a differential to, the prices gen-
erated on the market on a more than 
occasional basis; or 

(B) The market’s prices are routinely 
disseminated in a widely distributed 
industry publication and are routinely 
consulted by industry participants in 
pricing cash market transactions. 

(ii) Notification. An exempt board of 
trade operating a market in reliance on 
the exemption in Section 5d of the Act 
shall notify the Commission when: 

(A) It has reason to believe that cash 
market bids, offers or transactions are 
directly based on, or quoted at a dif-
ferential to, the prices generated on 
the market on a more than occasional 
basis; 

(B) It has reason to believe that the 
market’s prices are routinely dissemi-
nated in a widely distributed industry 
publication and are routinely consulted 
by industry participants in pricing 
cash market transactions; or 
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